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An Offer to Bar Examiners 


Some bar examination questions on the subject of agency are printed in 
this issue of the Examiner. Additional questions on the subject in mimeo- 
graphed form are available to bar examiners who write for them. If this 
service proves useful and popular, it will be continued to cover other funda- 
mental subjects in the field of law. 

Mr. Alfred Z. Reed, in his address at the annual meeting, stated: that the 
problems of technique are not the most important ones with which an organ- 
ization such as ours should deal. While this ts true, the executive committee 
of the Conference feels that any help it can give along the line of improving or 
facilitating the preparation of examination questions will be appreciated and 
will bind the examiners together into a closer and more cohesive body. 
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Recent Bar Examination History 
in Massachusetts 


By WILLIAM HAROLD HITCHCOCK* 
Chairman, Massachusetts State Board of Bar Examiners 


Your chairman has referred to the recent decision of our Supreme 
Judicial Court relating to the power of the court over the bar examiners 
and their activities. It seemed to me that it would be helpful to this 
gathering if I should attempt to outline what our Massachusetts Board 
has been doing during the past few years, and how those activities led 
up to the controversies which resulted in that decision; not for the pur- 
pose of reviving those controversies and emphasizing them, but more for 
the purpose of being able to bring before you the setting of that decision 
and incidentally to tell you the sort of work that we are trying to do. 

The situation in Massachusetts which led up to this decision has been 
rather peculiar for a good many years. There had been no decision as 
to the limits of the judicial and the legislative power over admission to 
the bar and neither the court, the bar examiners, nor the bar cared to 
bring the matter to an issue. Back in Chief Justice Shaw’s day there 
was some legislation that was inconsistent with the rules of the court. 
The court repealed its rules and followed the rules laid down by the 
legislature. 

Some twenty years ago, an attempt was made by the Bar Examiners 
to stiffen the requirements as to pre-law education. That resulted in a 
legislative enactment setting a low standard of such education. It was 
deemed best by the court, the bar examiners, and others interested to 
acquiesce for the time being and not attempt to force a court decision. 
Indeed, it would have been rather difficult to bring that matter to an 
issue for a court decision unless it happened by chance to arise in some 
disbarment or bar examination case, or unless the court definitely and 
positively, on its own motion, laid down a rule that was in conflict with 
the legislation. 

So for many years we went along, not really knowing where we stood 
as to the definite limits of the jurisdiction of the legislature and the courts, 
but with a rather positive idea in the minds of most of us that when the 
question was really raised the court would assert for itself most, at least, 
of the jurisdiction. 

_ So our bar examinations for many years have been opened widely to 
persons with a varying degree of education, often with too little prelim- 


*Address delivered at the second annual meeting of The National Conference of 
Bar Examiners, October 10, 1932. 
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inary education. Doubtless some persons, I do not believe so very many, 
unqualified either by preliminary education or by law study have gotten 
by our Board. 

When I went on the Board four years and a half ago, I found the pro- 
cedure, to outline it very briefly, was this: We had only a one-day exam- 
ination and had thirty questions, half in the morning and half in the 
afternoon. Six questions were prepared by each member of the Board 
and passed on by him. The books were divided into five different sections 
so that they could be separated and each member of the Board could take 
his own answers and have them separate from those of the others. Then 
each member of the Board read and marked the answers to his own 
questions. After that had been done, and when we got up to the point 
of 800 or more applicants it was grilling work, we met to pass upon the 
results of the examination. 


As far as I can determine, it has never been the point of view in 
Massachusetts that the admission to the bar should be a matter of arith- 
metic. The translation of intellectual attainments into figures is a most 
doubtful performance, as we will all agree. It may mean attempting to 
pass upon the qualifications of candidates merely by an arithmetical figure, 
sometimes determined in part by what the examiner had for breakfast 
the morning when he read that particular paper, and sometimes reached 
after a great deal of difficulty in ascertaining what the applicant was 
trying to say. So far as I know our Board has always felt that a mere 
percentage mark should not be the sole guide, that the marks on the 
written examination were prima facie evidence only as to whether or not 
the applicant was entitled to admission; that the marks should be fixed 
after as careful consideration as possible and with as little opportunity for 
favoritism or unfair discrimination as possible, but that such marks should 
be subject to control, as in every other case of prima facie evidence, by 
other evidence, where they do not of themselves clearly indicate the result. 

At my first meeting with the Board after an examination, I found 
the practice was to go through the records and to put into the “Yes” 
division certain applicants whose marks clearly indicated that there could 
be no doubt of their right to be admitted; to put into another class those 
who on their marks must be rejected. In these cases there was nothing 
further to be done. Then we had a third class, the doubtful list, which 
we held for further consideration. Perhaps out of 800 there would be 
100 or more of these. Then we proceeded to attack this doubtful list. We 
considered the mark, the educational record, the business or practical 
experience and all the evidence then before us in the applicant’s record. 
On that record, without taking a view of the premises, we decided whether 
or not each applicant on the doubtful list should be admitted or rejected. 
When we had reached that conclusion in all cases we notified the success- 
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ful applicants that they had passed the examination. After that we 
proceeded, through the assistance of the character committees and other- 
wise, to go into the matter of character. That is, we divided the two issues 
of legal qualifications and character. 

After I had been through two or three examinations in this manner, 
I felt that we needed further evidence. If I were hiring an office boy I 
would see him before I hired him. I disliked exceedingly to pass upon 
the qualifications of a person to be admitted to the bar without seeing 
him, talking with him and getting further evidence by discussing the 
examination or other matters with him. Then I found, not often but 
occasionally, that we had cases where after we had told an applicant, 
“Yes, you have passed the examination,” some complaint would be made 
in reference to his character and then we would see him. Sometimes as 
far as an absence of moral character was concerned, we couid not, on the 
evidence, say that he failed to possess such character, but we found that 
he was close to the line in his marks; that his personality, his education, 
his entire record which we then had more clearly before us than before 
from our interview with him, indicated that he was not qualified in the 
broad sense of the term to practice law. But we had said “Yes” to him 
and, therefore, we could not do much more than continue to say “Yes” 
unless we could find something in his moral character to refuse him ad- 
mission on that ground alone. We had already determined the issue of 
qualifications independently of that of character and it was too late to 
change. We had determined that issue on insufficient evidence. 


As a result I personally suggested, ‘““Let us see the members of this 
doubtful list before we pass on their cases.” Some of the Board members 
had been on it before I was admitted to the bar and others had been there 
for a much longer time than I had. They saw some of the charges of 
unfairness that might be made if we undertook such a method of dealing 
with it. They were loath to adopt such a procedure and so we continued 
for a little longer in the same old method. 

In December, 1930, our Judicial Council, which had been asked by 
the legislature to make recommendations on the general subject of ad- 
mission to the bar, made a report in which they criticized the results of 
the work of the Board of Bar Examiners and pointed out the advisability 
of having something in the nature of an oral examination. They sug- 
gested that in order for the Bar Examiners to have time to devote them- 
selves to such an examination they should be given some assistance in the 
detail work that they had theretofore done themselves. The report came 
about the time of one of our semi-annual examinations. The Board 
determined to attempt to put into effect that suggestion. To do so it was 
essential, in order to release us from the duty of reading and marking 
all these books, that the books should be marked by others employed by us 
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to work under our supervision. We could then devote our time, as soon 
as the marks began to come in, seeing the individual candidates. 

We went to the Chief Justice of the Supreme Judicial Court, who is 
required by law to approve our expense accounts, and got his approval 
and that of the Court of what we proposed to dv. We went to the legis- 
lature and told it what we proposed to do and asked for a larger appro- 
priation for the purpose of employing assistants to mark the books under 
our supervision. This we obtained. 

We put the proposed change in practice into effect immediately. Each 
member of the Board, with the approval of the others, selected a capable 
reader who should mark his section of the examination books under his 
supervision. As soon as the marks began to come in, at this first exam- 
ination, we sent for every one who took the examination and interviewed 
them. Some of those who had very low marks of course just walked in 
and walked right out again. Those with very high marks, unless some- 
thing in their records required consideration, did the same thing. To 
many of the others we devoted considerable time. We called it an oral 
examination. That seems to imply that we talked or asked about law. 
We soon found that, aside from occasionally asking a candidate about 
some answer to an examination question or trying to get from him an 
explanation as to why he had not done better, it was more practical to 
talk with these applicants as to their education, personal history, employ- 
ment, interests, in fact their entire record. There were unfortunate 
repercussions due to misunderstandings by applicants of our purposes in 
asking certain questions. Sometimes, for example, they thought that we 
intended to reject them if they had a position at a good salary outside 
of the law. These misunderstandings we are gradually correcting. 

Our fundamental method of procedure is just the same after the 
adoption of this oral examination as before. We still have the sure 
““Yeses,” the sure “Noes,” and the doubtful list. In handling the doubt- 
ful list, the oral examination greatly helps us. We still feel that the marks 
are prima facie evidence and that it is only when a mark in a particular 
case is by a narrow margin below or above our provisional passing, mark, 
we have a right to go beyond the mark and correct the result suggested 
by the marks alone by all the evidence before us, including this view of 
the premises which we have taken. 

At the first examination we saw every applicant. Seven hundred and 
fifty-four took that examination and it proved foolish to see them all. In 
subsequent examinations we set a mark which is somewhat below the mark 
at which anybody would pass and fixed that as the mark for the oral exam- 
ination making it an absolute deadline so that nobody who gets below that 
mark is summoned for the oral examination. Everyone who gets above it is 
summoned. The members of the Board are anxious to correct any possible 
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errors that may be made by the men who read the examination books. 
When we find applicants have marks that are slightly below this dead 
line and that from their record they possibly should have done better, the 
papers are personally re-read by the Board itself. At our last examination 
in July, 1932, out of 700 applications we re-read fully 100. Those who 
are summoned before us are treated in the way that I have outlined. Some 
of them require a casual consideration. Their records are clean and the 
marks are high. They are clean-cut and the type of men we want, no 
matter what law course they have taken. They are passed as a matter 
of course. With others we spend a large amount of time, asking them 
all sorts of questions about their experience, their education, about some 
of the foolish answers that they have made to the examination questions, 
and anything else that seems pertinent that we ought to have before us 
together with their marks in order to determine whether or not they are 
qualified to practice law. I have not the figures of this last examination 
as to how many finally were called for the oral examination, but on the 
first call, without any re-reading, we found that quite uniformly about a 
third of those who took the examination were entitled to be called for this 
oral examination. That proportion was increased by re-reading so that 
possibly it was as high as forty per cent. 


I will now touch on the story of our controversy. In the beginning 
of this year, in January, after this procedure had gone through two exam- 
inations and we were about to apply it to a third, I, for one, was con- 
siderably startled to have a rather violent attack upon the motives and 
procedure of the Bar Examiners launched upon us by Dean Archer of the 
Suffolk Law School. He introduced two bills into the legislature. One 
was to the effect that our statutes should not be interpreted as permitting 
the bar examiners to “farm out” the books—using the expression which 
he invented—to others to read. Another bill was that no two members of 
our Board of five members should be graduates of the same law school. 
Two of us were graduates of Harvard and the others were from different 
schools. So the issue was whether I or one other member should be de- 
capitated. 

We had newspaper statements, radio broadcasts and much grief. 
It was, of course, not my duty to indulge in public controversies, either by 
newspapers or by radio, but merely to appear before the legislative com- 
mittee at the hearings on these bills, to put the facts before it and to 
answer the various charges of discrimination and improper conduct that 
were made against us. 

But, of course, the Dean is most persuasive and there were many 
factors which contributed to the situation which eventually developed. 
The committee of the legislature reported leave to withdraw on these 
bills but only by a rather narrow margin. This report was made to the 
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Senate. The first bill to come up was a double-headed one, to the effect 
that we must not “farm out” the books, and that we must not discrim- 
inate between law schools. When it first came up, the report of the 
Committee was accepted. The next day the action was reconsidered and 
the bill substituted omitting only the provision forbidding discrimination, 
a harmless prohibition since we have no intention thus to discriminate. 
But they left in the direction that the statute should not be construed as 
permitting books to be read by anyone other than the Board. This would 
as a practical matter, if it became effective, require us to abandon our 
plan for oral examinations. This bill went through one or two legislative 
stages. Then, as a result of the suggestions of leading members of the 
bar and of lawyers in the Senate who were not in favor of this legislation, 
the Senate, acting under our rather peculiar constitutional provision, 
asked the advice of the Justices of the Supreme Judicial Court first, as to 
whether this proposed bill would be unconstitutional, and second, as to 
what power the legislature had over admission to the bar. 

Since the beginning of our Commonwealth, we have had in Massa- 
chusetts this provision for advisory opinions in our Constitution. It has 
proved most useful and has enabled the Court many times to settle con- 
troversies in their inception, either by approving or by disapproving the 
constitutionality of proposed legislation. But it has one disadvantage—the 
Court will receive arguments from no one. No statements of any sort 
will be received in deciding such questions unless the legislature itself 
sends up some brief or material of that sort, to accompany the request 
for the opinion. 

Nothing of that sort was sent in this case so that our Judges had to 
deal with these questions without any assistance from counsel. They took 
their time about it and produced the excellent result which you have seen. 
The only thing that worried most of us, I think, was not as to what 
fundamental principle they would lay down, but as to how far they would 
say, if at all, the legislature had the right to go into mere matters of detail 
in procedure. This legislation was directed to a matter of detail as to how 
the examiners should do their work. You will see that the Justices have 
made very clear—if it was necessary to make it clear—that the limitation 
and control of details would be an interference with the powers of the 
Court and would prevent it from retaining the control over admissions 
to the bar to which it was entitled. 

So, without the question being raised by the bar examiners, bar asso- 
ciations, or the courts, it was raised and decided once and for all as a result 
of the attacks made upon us and decided in a way of which most of my 
audience here will approve. 

I do want to say two things. One is suggested by something that has 
already been stated here. Our Board never considers the percentage of 
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candidates who should pass any examination. One of the things that has 
concerned Dean Archer is the variation of the percentages that have passed 
from the different schools. We give that matter no consideration. We 
have no idea as to what percentage of the whole list is going to be passed 
or as to what the percentage of success will be from the different schools 
until the final result is reached. We do not believe that the law of supply 
and demand, any more than the law of gravitation, should affect the deci- 
sions of our Board. Our duty is to pass on individual cases and it is not 
our duty to determine what percentage of applicants should pass a bar 
examination any more than it is for a court to determine, in advance in 
any particular year, what percentage of the verdicts should be for the 
plaintiff. 


The other thing I would like to suggest is, what is the next step for 
us? The decision gives us a free hand, but we have a situation in Massa- 
chusetts that must be dealt with fairly from the point of view of the 
public, it is true, but also from the point of view of the large number of 
persons who have studied in law schools authorized to give degrees, by 
our legislature. These men and women must be treated with justice. I 
was rather sorry to read, during the course of a year, an editorial in one 
of our law reviews based upon some remark that was made at one of our 
bar association meetings in Boston. The thesis of this editorial was that 
in Massachusetts we are not much interested in having college education 
as a preparatory requirement for entrance to the bar. Of course we are 
desirous of a highly educated bar. In laying down rules, however, for ad- 
mission to the bar, both for preliminary and legal training, we have to deal 
with the situation as we now have it, a situation that we have not created 
but that has been created by the public whom it is our duty to protect. We 
must move forward cautiously and in such a way as not to be unfair. 


I feel that we can substantially raise our woefully low preliminary 
requirements as to education and that we can make our requirements of 
legal study much more effective, but we must go slowly. If you see us 
coming out with a rule to the effect that high school education, or its 
equivalent, is all the preliminary education actually required to take our 
examination, do not think that that represents our ideal but realize that 
we are dealing with a problem, one phase of which I have told you some- 
thing about, and that we are trying gradually to work out that problem. 
Remember that the mills of the bar examiners, like the mills of the gods, 
must grind slowly, but that we hope some day that they will grind ex- 
ceedingly sure. 





Note:—The decision of the Massachusetts Court (In re Opinion of the Justices to 
the Senate 180 N. E. 725) is referred to with further citations on the question of the 
power of the court over admissions to the bar at pages 210 and 222 (June, 1932) of 
Vol. I of The Bar Examiner. 
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Radio Broadcasts by Bar Leaders 


A series of radio addresses by prominent members of the bar will be 
given over the Columbia network beginning on Lincoln’s birthday, Feb- 
ruary 12, and continuing at the same hour each week for a period of 
fourteen weeks. The program is sponsored by the American Bar Associa- 
tion and has been arranged by its Council on Legal Education and Ad- 
missions to the Bar. It will deal with the general subject of “The Lawyer 
and the Public.” The speakers will bring out what is being undertaken 
in the field of law reform and will attempt to give the layman some con- 
ception of the problems of the legal profession and what is being done to 
meet them. Efforts to improve the personnel of the bar, legal education, 
qualifications for admission and the necessity for bar examinations will 
also be discussed. 


Of particular interest to bar examiners will be the discussion by 
Dean Roscoe Pound of the Harvard Law School on “Training for the 
Bar”; the talk on “The Lawyer’s Education” by Mr. John Kirkland Clark, 
chairman of the New York State Board of Law Examiners and of the 
Bar Association’s Section on Legal Education and Admissions to the Bar; 
the interview between Mr. James Grafton Rogers, Assistant Secretary of 
State, and a young man in search of a profession on the subject “Shall I 
Become a Lawyer?”; and the colloquy between Mr. Philip J. Wickser, 
Secretary of the New York Board, Governor Theodore Francis Green of 
Rhode Island and Mr. Robert T. McCracken of Philadelphia on “Sifting 
Candidates for a Lawyer’s License.” 


The hour and the definite dates will be announced later. The pro- 
gram as it now stands is as follows: 


THE LAWYER AND THE PUBLIC 


Clarence E. Martin, President of the American Bar Association—“The 
American Bar, Its Past Leaders and Its Present Aims and Ideals.” 


Roscoe Pound, Dean of the Harvard Law School—“Training for the Bar.” 


James Grafton Rogers, Assistant Secretary of State—A Young Man in 
Search of a Profession Interviews Mr. Rogers on the Subject “Shall 
I Become a Lawyer?” 

George W. Wickersham, President, The American Law Institute—‘“Restat- 
ing the Law.” 

John Kirkland Clark, Chairman, Section of Legal Education of the Amer- 
ican Bar Association—“The Lawyer’s Education.” 
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John H. Wigmore, Dean Emeritus, Northwestern University Law School— 
“Should the Public Distrust a Lawyer?” 


Silas Strawn, Former President of the American Bar Association and of 
the United States Chamber of Commerce—“The Lawyer and Busi- 
ness.” 


Guy A. Thompson, Former President of the American Bar Association— 
“What is the Bar Doing to Improve the Administration of Justice?” 


Henry W. Toll, Managing Director, American Legislators’ Association— 
“Reforming the Law Through Legislation.” 


Philip J. Wickser, Secretary, New York Board of Law Examiners, Hon. 
Theodore Francis Green, Governor of Rhode Island, and Robert T. 
McCracken, Chairman of the Philadelphia County Board of Law 
Examiners—‘“Sifting Candidates for a Lawyer’s License.” 

Newton D. Baker, President of the American Judicature Society—“When 
Lawyers Speak with One Voice.” 

Professor Karl Llewellyn of the Columbia University Law School, Pro- 
fessor Walter Wheeler Cook of the Institute of Law of Johns Hopkins 
University, and Mr. Jerome Frank, Lecturer at the Yale Law School 
—‘“How the Law Functions in Society.” 

Professor Felix Frankfurter of the Harvard Law School, on a subject to 
be announced later. 

Judge Learned Hand of the United States Circuit Court of Appeals—“How 
Far is a Judge Free in Rendering a Decision?” 

John W. Davis, Former Solicitor General of the United States, Former 
Ambassador to Great Britain and Former President of the American 
Bar Association—“Selecting Judges.” 





Two Schools Approved 


The Boston College Law School at Boston, Massachusetts, and the 
School of Jurisprudence of the College of William and Mary at Williams- 
burg, Virginia, have recently been passed by the Council on Legal Educa- 
tion and Admissions to the Bar of the American Bar Association and have 
been added to the approved list of that Association. The School of Law 
of Furman University at Greenville, South Carolina, has been discontinued. 
The total number of approved schools is now eighty-two. With the above 
additions, the roster published on pages 280 and 281 of the August, 1932, 
number of The Bar Examiner is brought up to date. 
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Bar Examiner Portraits 


Horace S. Kerr 
Chairman, Ohio Standing Committee on Examinations 


In Ohio the chairmanship of the board of 
bar examiners rotates each year. The selection 
is made by the Supreme Court and for the year 
1932 it fell on Mr. Horace S. Kerr of Columbus, 
who has served on the board since 1928. During 
his term of office a thorough investigation of the 
work of the board has taken place under the su- 
pervision of the Institute of Law of the Johns 
Hopkins University for the Judicial Council of 
Ohio, the results of which were discussed by Dean 
H. W. Arant of the law school of Ohio State Uni- 
versity at the annual meeting of the National 

Conference and will be published in forthcoming issues of The Bar Exam- 
iner. 

Mr. Kerr received his preliminary education in Ohio Wesleyan and 
was afterward graduated in law from the University of Cincinnati. He 
began practicing in Columbus in 1905 and has become one of the well 
known and universally esteemed lawyers of that city. He served one term 
as city prosecutor, and for a year was president of the Columbus Bar 
Association. His affiliation with many organizations, in which he takes 
an active part, has given him a very wide acquaintance. He holds member- 
ship in all the Masonic bodies, the Shrine, the Knights of Pythias, the Odd 
Fellows, and the Sons of Veterans. An enthusiastic Lion, he was district 
governor for one year and served three years as director on the Inter- 
national Board of Lions Clubs. During his college days he was a member 
of the Alpha Tau Omega fraternity and he still retains an active interest 
in its affairs. 

Mr. Kerr’s greatest hobby is hunting and he often takes with him 
his thirteen year old daughter, who is herself a good shot. He is an en- 
thusiastic football fan and seldom misses a good game. He is recognized 
as a keen trial lawyer and his sense of humor and jovial personality make 
him a popular figure with both lawyers and judges. He practices by 
himself at 22 West Gay Street, Columbus. 
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Admission of Attorneys from Other States 


By A. G. C. BIERER, JR.* 
Of the Committee of Examiners for the State Bar of Oklahoma 


My assigned subject is upon the matter of the various rules for the 
admission of attorneys from other states to membership in the bar in the 
state to which they remove. This is a field which has been given very little 
attention, I believe, in our deliberations, yet it is concerned with the same 
line of inquiry which we have pursued in the past. 


Probably the most concrete bit of information that has been contrib- 
uted on this subject to date is an article by Mr. Shafroth, which appeared 
on page 43 of Volume I of The Bar Examiner, being the edition for De- 
cember, 1931. That article is very aptly entitled, “A Tower of Babel,” and 
takes up first an illustration of the wide and unexplained variation in the 
rules of the different states on this matter. 


It appears from that table that, adding certain corrections due to 
omissions and subsequent changes, there are five states which do not admit 
foreign attorneys removing to the state, without examination; there are 
two states which admit foreign attorneys without any defined period of 
practice previous to removal; there are six more which admit without 
previous practice where the state from which the attorney comes had 
equivalent requirements for admission to the bar; there are two states 
which require one year of practice; there are two which require two years 
of practice; there are twelve which require three years of practice; there 
is one which requires four years; there are fourteen which require five 
years; there is one which requires eight years; and there are two which 
require ten years of previous practice before the time of removal. There 
are certain variations to those figures, depending upon such matters as 
equivalent requirements, and so forth. Those figures may be taken as 
roughly describing the division and the length of time of practice required. 
That diversity is, of course, very striking. It would seem to us, at first 
observation, that there is definitely less reason for a wide variation of 
rules on the admission of foreign attorneys than on the qualifications for 
original applicants to the bar. 


That brings us, first, to the question of whether uniformity in this 
matter among the various states is desirable. Without going into a long 


*Given before a round table group in Washington during the second annual meeting 
of The National Conference of Bar Examiners, October 10, 1932. 
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analysis of possibilities of variations in local conditions, I believe we may 
assume that a greater uniformity than we now have would be a desirable 
thing. 


In the first place, consistency is in itself a jewel, and no sound reason 
appears why 48 states should require 17 different rules, as they at present 
do, with qualifications and variations and provisos rendering confusion 
yet more confounded, to determine the admissibility of a brother lawyer 
to practice alongside his admitter, both being equally eligible to practice 
before the highest judicial tribunal of their common land, whose decisions 
bind alike the state from which the lawyer comes and the state to which 
he goes. 


Secondly, the bar of the nation has too much in common to accept the 
proposition that standards should be thus widely varied. If lawyers were, 
in reality, as unlike as these varying rules would indicate, I submit that 
there could be no American Bar Association; there could be no such com- 
munity of interest as that which brings us and the other members of this 
association together at this time. 


Thirdly, many lawyers now represent business interests and concerns 
which do operate in considerably more than one state. It would be a mat- 
ter of business convenience, which at times may become a matter of busi- 
ness necessity, to shift these lawyers from state to state. There should 
be, to meet modern demands of organized business, some modernization 
of these rules of admission of foreign attorneys. 


In order to approach some uniformity in this field, we should first, 
no doubt, look at the possible basis for uniformity. The first consideration 
which arises is naturally the protection of the states which now have high 
admission standards. These states must be protected against too easy an 
inundation of lawyers from states whose standards are definitely lower 
and whose products do not comply with the requirements which the state 
to which they remove has imposed on its own bar applicants. 


The answer to this is, of course, to bring the low standard states up 
to the level of the high. That is the ideal answer. Progress is being made 
along that line, but the ultimate arrival at that point is probably many 
years in the future. The media for this, however, are available and are 
now being used. The standards of the various states are gradually reach- 
ing something resembling an even keel, where the standards of the state 
from which the lawyer comes are less apt to be too far below the standards 
of the state to which he removes to enable him to be a suitable practitioner 
in the state of his choice. 


In the second place, we would have to admit and use the preferential 
distinctions already in use in a great many of the states. That is, allow 
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the lawyer from the state with equivalent, or at least with high, standards 
of admission, certain higher privileges of entrance into the state to which 
he removes. The state that is doing the admitting must, of course, control 
that and must, in the last analysis, fix its own standard. Its duty is to 
do so and it can have no final choice except to perform its duty and to 
regulate its admissions to the bar, by removal as well as by original appli- 
cation, to its own needs. We would have to consider, in reaching a basis 
for uniformity, the protection of what we may term the Meccas, such 
states or cities that by reason of real or supposed economic advantages, 
social advantages, advantages of climate or otherwise, seem to attract in 
abnormally large numbers attorneys from other states. California no 
doubt would have this problem; New York would in all probability have 
it; and various others states would have it for various reasons. 


This may be approached from one of two or three different angles. 
First and foremost, in answering this question finally the state board of 
bar examiners must be given a greater discretion than it now possesses 
in most states. Two states, at least, have taken steps along that line. The 
state of California leaves admission of foreign attorneys to the discre- 
tion of the examining committee; the state of Delaware has a provision 
whereby the board may, in its discretion, examine applicants from other 
states who have the prescribed qualifications. They may admit without 
examination, or they may see fit to examine the applicants for any reason 
satisfactory to the board. These provisions are, no doubt, the entering 
wedge to give the board a wider field of discretion in these matters than 
they have had heretofore. California has recently adopted another meas- 
ure which probably might be termed “hard-boiled” but which will, in all 
probability, be effective in diminishing the rush of attorneys from other 
states removing there for no reason, economically or otherwise, sufficient 
to the public, which the California bar is seeking to protect. That is the 
imposition of a $100 transfer fee. That, I believe, is the first step in that 
line made by any state, but it would have obvious advantages in protecting 
the state where admission is sought from members of the bar of other 
states who are mere floaters. 


The uniform provision suggested would, of course, have to have rea- 
sonable provisions to effect the various objects for which we restrict trans- 
fers at all. The provisions would have to be, in themselves, reasonable, 
properly adjusted to conditions generally prevailing, and suitable to the 
particular state where the applicant was removing. 


The first provision which would present itself, in the drawing up of 
a uniform rule on transfer, would be the matter of the period of time. 
As stated, there are now 17 different rules on the period of time required 
for the applicant to have practiced in the state from which he removes. 
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The most frequent provision, existing in 14 states, is that he must have 
practiced there for five years. Probably that would be the easiest figure 
to get together upon. Probably, also, it allows a sufficient seasoning time 
to determine something about the merit of the practitioner and to indi- 
cate that he intends to practice in his profession in good faith and that 
he really is a lawyer. 


The time should not be placed too short. For instance, one or two 
years might be mentioned, but that would not offer any hope of general 
acceptance, because there yet remains too wide a variation in the standards 
for admission in the various states, and the state with high standards 
would not thereby be sufficiently protected against inundation from these 
other states. It should not, I believe it may be said, be placed too long, 
as long as eight or ten years, unless in unusual individual cases, which 
might be left to the discretion of the board, where some reason appeared 
to doubt the availability or qualification of the applicant. 


The provision would have to cover good standing at the bar in the 
state from which the applicant removes and proper assurance as to his 
moral character. I believe, in the last analysis, the moral character end 
of it must be left up to the state to which the applicant makes his applica- 
tion. It, and it alone, can pass upon that question to its own satisfaction. 
That is the least definitely proved of all the qualifications that we have 
for membership in the bar, and at the same time it is that of the first 
importance. Probably no satisfactory universal rule that would entirely 
answer that question could be prepared, and the states would insist upon 
making their own rules to determine the character of the applicant. 


On the matter of education and training, the state doing the admitting 
would enforce its views and a preferential basis would again be useful 
here. It is the ultimate object, of course, of most of the measures which 
we have undertaken, to bring about such uniformity in standards for ad- 
mission on education and training grounds as will render this question 
less vital. In order to reach a feasible uniform rule, there would have to 
be an elimination of certain common variations from the usual rule which 
we have in existence at this time. One very common one, one that I feel 
could be eliminated without loss to the rule, is the provision for comity, 
where the state doing the admitting limits the right of transfer to its 
bar to attorneys from states which allow the privilege of transfer from the 
particular state. The comity provision is in effect in one form or another 
in six jurisdictions at this time. These six are: Georgia, Idaho, Mis- 
sissippi, Nevada, North Carolina and the Philippines. They seem to 
refuse admissions without examination in all cases except where comity 
is in effect. Arkansas uses the comity provision as the basis for a prefer- 
ence only and applies a preferential rule where comity is in effect. In that 
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state a three-year practice prior to removal is generally required but the 
time may be less than three years from a state where comity is in force. 
North Carolina and the Philippine Islands require five years. Idaho and 
Nevada require three of the last five, Arkansas less than three, and Georgia 
no practice at all where there is comity. Under the comity provision the 
receiving state takes the lawyer from the other jurisdiction whether he 
meets its provisions or not provided the other jurisdiction reciprocates; 
if the receiving state did not do this, its lawyers would have to take an 
examination in the other jurisdiction; thus, if the provision accomplishes 
anything, it is to hold the standards down. 


Observation discloses that of the states having that comity require- 
ment, Idaho alone has a two-year college requirement for admission. 
Georgia and Nevada require no general education and no definite period 
of legal study, according to the tabulation that I have before me. Mis- 
sissippi requires a high school education but mot necessarily before 
beginning the study of law, and no definite legal study. North Carolina 
requires no general education and two years of legal study. 


The comity provision could be eliminated without loss to standards. 
It rests apparently only on local or state pride. That pride would be much 
better directed toward an elevation of the state’s own admission standards, 
rather than toward the exclusion of attorneys from other states which de- 
cline to accept those standards. 


Another common variation is the requirement that the state from 
which the transferring attorney comes must have admission requirements 
equivalent to those of the state to which the applicant goes. This is usually 
applied as of the present moment in the state to which application is made 
and the time of admission to the bar in the state from which the appli- 
cant comes. That, necessarily, renders that rule very harsh. That means, as 
has been stated, that the standards of the state from which he comes must 
be as high at the time that the attorney was admitted to the bar as those 
of the state to which he comes are now. Fourteen jurisdictions have this 
rule, in some form or other, requiring equivalent requirements; seven are 
apparently absolute: Connecticut, Kansas, Michigan, Mississippi, Mis- 
souri, New Mexico and South Dakota; seven use it on a preferential 
basis, giving preference to attorneys from states having equivalent re- 
quirements. Those states are Colorado, Illinois, Kentucky, Montana, 
Nebraska, Oregon and Tennessee. Of the latter, Colorado lets in the ap- 
plicant with five years of practice if at the time of his first admission he 
had requirements equivalent to those which were required in Colorado 
at that time and requires ten years where he did not have such require- 
ments. The rest admit without any practice, against a period of from 
two to five years otherwise required. The states having this requirement 
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probably would not relinquish it, and probably they should not be asked 
to. It is a requirement designed to protect their own standards against 
back-door admission. However, it is submitted that the proper rule of 
this type is either the Colorado rule stated above or that in effect in 
Kansas, Missouri and South Dakota as to all requirements and in Michigan 
as to general education—that if the particular applicant has the qualifi- 
cations of the state where he applies, he is eligible regardless of what 
the rule is in the state from whence he comes; in other words, to make 
compliance with the standard turn upon whether the particular applicant 
fits it rather than on whether it is accepted in the state from which he 
comes. 


The equivalent qualification restriction might well be a part of the 
uniform rule to be proposed for general adoption. The question arises, 
should the restriction be absolute or preferential? There is now an even 
division on that point among the states which use the provision. We may 
say that if no amount or character of practice can supply the want of the 
preparation deemed necessary, then the equivalent requirement restriction 
must be absolute. All but seven states now think, however, that these 
original limitations can be supplied by some period of practice. These 
seven could probably be persuaded, leaving them to fix their own time 
requirement for practice by the non-standard-meeting applicants. For 
example, Colorado has a ten-year requirement for applicants who did not 
measure up to its own admission standard at the time of their first ad- 
mission, and from states which do, it has a five-year provision. The re- 


quirement, then, should be preferential and not absolute. 


The general adoption of the California or Delaware rule, giving the 
examining board a large measure of discretion in these cases as they are 
submitted, would take up the rest of the slack and answer most of the 
other questions presented under this field. 


There are variations from the rule here discussed in addition to the 
fourteen jurisdictions referred to as using the equivalent requirement re- 
striction. Illinois and Ohio make a minimum legal study requirement 
along with their practice requirements. 


There are provisions in a great many states permitting practice in 
another state, which would be insufficient to qualify the applicant for 
admission on motion without examination, to count in lieu of other quali- 
fications to permit him to take the examination. It is submitted that this 
is not objectionable, and probably uniformity could be more readily ob- 
tained with this provision than without it. 


Another very common requirement, not, I believe, universal, in which 
there is a wide variation of terms, is the requirement for residence in the 
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state to which the applicant is seeking removal. A very common require- 
ment, under this head, is six months. The states vary all the way from 
present good faith residence to a longer period. The question arises, why 
require residence at all? Why not permit a lawyer to be a member of the 
bar of more than one state? Obviously, this would be a business ad- 
vantage in very many cases. I refer here to the business of the client as 
well as that of the lawyer. Obviously, the state which has admitted him 
to the bar but in which state he does not reside could withdraw member- 
ship in its bar for any violation of ethics or any offense against the bar 
code for which the resident attorneys can be disbarred. I think some 
attention might be given to whether there is really any definite and con- 
vincing reason why residence should be required. If it is required, the 
time restriction should be dropped and the requirement should be for 
bona fide residence. I suggest there is no sound reason for enforcing a 
six-month retirement from practice.* The residence time rule directly 
conflicts in principle with the practically universal rule that the practice 
of the applicant must have been immediately preceding his removal or at 
least must have been recent, so many out of the past so many more years. 
If the rule is sound that he should not be credited with sufficient previous 
practice to entitle him to admission where there has been a long gap be- 
tween that practice and his removal, then I suggest that it is following a 
contrary principle to require a long period of residence in the state before 
he can be admitted to the bar and permitted to practice. The rule is very 
common that he must apply to the state to which he moves within a fixed 


short time after removal, the usual example being one year. 


Generally in going over the rules as to admission of attorneys from 
other states, there is one striking fact which presents itself, and that is 
that there is apparently no uniform correlation between the strictness of 
requirements or difficulty of obtaining admission on motion into the par- 
ticular state and the standards for admission generally in the state under 
observation. Take, for instance, the five states which refuse admission 


*Note by the editor: Two reasons have sometimes been given for the residence 
requirement. The first is that a sufficient period of time should elapse for a thorough 
investigation of the character of the applicant; secondly, it has been argued that if no 
previous term of residence is required, a great many applicants might take the exam- 
ination and wait to find out whether or not they passed before in actual fact beginning 
residence. This might result in an attorney shopping around until he finally found a 
state where he could be admitted, which is obviously undesirable. 


Reply by Mr. Bierer to editor’s note: (1) The state can take whatever time it needs 
to investigate character, with or without such provision. (2) Few applicants are suf- 
ficiently footloose to make this much of a menace. If the applicant wants to shop, he 
will do so any way, either complying with the residence requirement or dodging it. 
If he wants to shop and can, and qualifies under the requirements of some state, why 
not? We must bear in mind that this is on transfers, and not original applications. 
The applicant is already an admitted practitioner in the state from which he comes. 
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of attorneys from other states on motion in any event and require exam- 
ination in all cases; two of those, New Jersey and West Virginia, have the 
American Bar Association standard of requirements for admission gen- 
erally—two years of college education preliminary to legal study and 
three years of law study. One state, Louisiana, is a middle-ground state, 
requiring high school education, not necessarily before legal study, and 
requiring three years of study of law in a full-time law school or four 
years in a part-time law school. Of the other states, Florida apparently 
requires no pre-legal study and no legal study. Apparently that is based 
on the theory that lawyers are directly created by the Lord and that if 
they pass the examination they are entitled to enter and be received with 
rejoicing. The other, Arizona, has recently adopted middle-ground stand- 
ards, requiring the high school education preliminary to legal study and 
three years of study of the law before taking the examination. Up until 
that recent change in the rule, no pre-legal education and no legal study 
were required. 


To continue the analysis, and to go down the list of states, would show 
just as striking discrepancies between the rigor of the admission standards 
for foreign attorneys and those for original applicants. There is, appar- 
ently, no common basis for approach to the two questions that has yet been 
discovered and applied. Some states which render admission to the bar 
apparently very easy, relying entirely on examination, still require that 
examination of all comers from other states without exception or variation. 


No amount of previous practice, no character of previous practice, entitles 
the attorney to be admitted on motion. On the other hand, some states 
which have the most rigorous admission standards admit attorneys from 
the other states on a previous practice shorter than the average. 


It is submitted that, while in the last analysis each state must satisfy 
itself upon the preliminary requirements of the members of its bar, just 
as it must do so in other fields of the problem, still a much greater degree 
of uniformity than we now possess could probably be adopted if this 
situation is sharply called to the attention of the constituted authorities 
in the various states. 


Seventeen basic rules, with countless variations, are certainly too 
many to exist in states in this Union and among its territories. Some 
properly prepared rule with sufficient elasticity to meet actually differing 
local conditions, but of sufficient uniformity to give us some better degree 
of consistency than we now have, is apparently needed. It should be made 
one of the objects of this conference in the immediate future to give such 
attention to the matter as will, we hope, result in a sound suggested rule 
for general adoption. 
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German Bar Association Favors Three-Year 
Moratorium on Admissions to the Bar 


An article appearing in The New York Times, December 11, 1932, 
is quoted herewith as giving interesting information about the legal 
profession in Germany: 


“Berlin, Dec. 9—The German bar threatens to become engulfed in a 
maelstrom of economic depression which is already menacing the other 
professions. The ‘proletarianization’ of the bar and ‘radicalization’ of 
the growing body of law students are some of the menaces envisaged by 
the leaders of the profession. 


“The German Bar Association has just adopted a resolution demand- 
ing that for the next three years there shall be no admissions to the bar 
and that, when this complete closure has been lifted, in 1936, only a lim- 
ited number of candidates shall be admitted in any year. 


“Since the issues involved are symptomatic of the economic trend, 
the association’s action has precipitated an intense public debate. There 
is strenuous opposition to the measure outside of the legal profession. 


Revival of Guild Spirit Feared. 


“The opposition charges it would mean a revival of the guild spirit 
which would not stop at the profession of law. Physicians, it is contended, 
and other ‘liberal’ professions soon would follow suit. They would con- 
vert themselves into ‘close corporations’ and businesses and trades would 
try to do likewise. 


“Another criticism is that the three years’ embargo would work in- 
justice and hardship upon hundreds of young lawyers and law students 
now ready or preparing for admission to the bar. For those who have 
undergone the effort and expense of twelve years in school or college, four 
years of law study and then three years’ apprenticeship as required for 
entrance to the legal profession—to summarily bar them is held to be 
monstrous. 


“Dr. Rudolf Dix, president of the German Bar Association, frankly 
admits the proposed measure was dictated by desperation. He defends it 
as a stern necessity if the legal profession is to be saved from utter pauper- 
ization. Viewed in the cold light of statistics the profession’s present 
condition looks bad enough. 
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“In 1914 there were 1,250 practicing lawyers in Germany. On Oct. 
1 of this year there were 18,791. Pre-war Germany had one attorney for 
every 5,213 of population; now she has one for every 3,450 inhabitants. 
Concurrently with the numerical increase there has been a decrease of 
litigation. Further, suits wherein the so-called poor man’s privileges 
are operative make up a constantly growing percentage. Last year they 
comprised 42 per cent of all suits tried in the superior courts and 49 per 
cent of those in the upper courts. This condition has brought on a 
shrinkage of lawyers’ incomes. One-third of the German lawyers earn 
less than $1,400 a year and 16 per cent earn $600 or less. 


“The gap between the relatively high incomes of leaders of the pro- 
fession and the small fry is steadily widening. But the top-notchers also 
are feeling the pinch. In 1930 incomes in excess of $12,000 were reported 
by 5.4 per cent and last year the percentage was 3.1. Incomes of $7,000 
and upward were recorded last year for 7 per cent of the bar. 


Law Schools Crowded 


“Overcrowding the bar is the more distressing because of the jamming 
of law schools. The number of students has doubled since the war, and 
it was 20,800 last year. 


“Dr. Dix contends there is more at stake than the issue of material 
existence. 


“*Proletarianization of the bar must inevitably lead to its decay in 
competence and a loss of integrity,’ he said. ‘And if the bar decays justice 
also decays. This means an end of the lawfully ordered existence of a 
nation. For Germany especially the independent, incorruptible adminis- 
tration of justice is a life-and-death matter. The problem of how to save 
the bar is, therefore, not simply a matter of safeguarding an occupation, 
but a problem of national self-preservation.’ 


“While its opponents admit the bar is in a bad plight, they insist it is 
tackling the problem at the wrong end. What is to be gained, they ask, 
by endeavoring to cure proletarianization of the legal profession through 
making radicals of thousands of its aspirants in these politically tumultu- 
ous days? The proposed measure, its critics argue, inevitably would force 
lawyers into great dependence upon the State; they would cease to be 
members of an independent, self-governing profession and would be de- 
graded to guild status. 


“Whatever may issue from the bar association’s action, it has posed 
a problem that will be hotly debated in and outside the profession.” 
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Bar Examination Questions 


The following questions and answers are chosen from a list of fifty 
sent to the deans of several law schools and returned with the comment 
of the faculty members teaching the subject under consideration. They 
have been given careful thought and are intended to test both the student’s 
power of analysis and his information. Only a few of these questions 
can, be printed in The Bar Examiner on account of limitations of space. 
The remainder which have been approved are available in mimeographed 
form to any individual bar examiner who writes to the editor and requests 
them. They will be sent to him, however, only with the understanding 
that they shall not be circulated outside the board of bar examiners. 


One of the faculty critics objected to any answers being given to bar 
examiners in any case, on the ground that they should know their subject 
sufficiently well to judge whether the applicant has a passing knowledge 
in that subject. While this is true, it is also true that it is the greatest 
help to any bar examiner to prepare a suggested answer as a test of the 
question. In many cases defects in a question will not show up until 
this is done. There is no intention to indicate that the answers given 
herewith are the only correct answers or that a student who fails to 
answer any question in substantially the words of the answer given should 
not receive credit if he has seen the problem and if his solution is well 
reasoned. 


Further in reference to the answers to these questions, the editor 
desires to borrow from the vocabulary of the investment bankers in assur- 
ing readers that— 


“The information contained herein, while not guaranteed, 
has been taken from sources believed to be reliable.” 


QUESTIONS ON AGENCY 


3. Question: Defendant A was a real estate dealer who represented himself 
as an expert in aiding persons wishing to obtain school lands then open for settle- 
ment. Plaintiff P, a foreigner and unable to read English except with difficulty, 
asked A to obtain a certain section for him. P at A’s instance signed but without 
reading the same, the formal application and affidavit which A had prepared. But 
when P came to prove upon the land he was refused because of not going upon the 
land prior to his application to purchase, as required by statute, which requirement 
was stated in the affidavit he had signed as having been complied with. The land 
was thus lost to P who sues A for damages. Should he recover? —10 minutes 


Answer: Yes. P’s negligence in signing the affidavit without reading it did 
not preclude recovery from defendant for failure to tell him the necessary steps to se- 
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cure the land. In case of an employment requiring special skill an agent who 
professes or holds himself out as possessing such skill will be liable for losses due 
to his failure to possess or exercise the same, though he does not insure the success 
of the undertaking. Hoffman v. Patterson, 176 P. 162; 179 Cal. 253. 


28. Question: P, a wholesale dealer in beds, furnished A, his agent, a car 
to cover a certain state with a catalogue of P’s goods. Defendant gave A an order 
for a bed to be sold on credit, which order A forwarded in writing to P who shipped 
the bed to defendant with a bill, at the head of which was printed in fine print, ‘“‘Pay 
none but authorized collectors.’’ A called on the defendant later without the knowl- 
edge of P and received a check made out to P’s order in payment for the goods, and 
receipted the bill as follows: ‘‘Received payment. P. Furniture Co. by A, authorized 
agent for collection.’”’ A forged P’s signature and kept the money. P sues defendant 
for the price of the bed. Can he recover? —10 minutes. 


Answer: Yes. The law indulges in no bare presumptions that agency 
exists. It must be proved or presumed from facts. An agent who merely solicits 
orders and sends these orders to his principal to be filled has no implied authority 
to accept payment for the goods, and a payment to him by the purchaser of the goods 
will not discharge the purchaser, except on proof of some authority to the agent 
other than that of making sales. Zilberman v. Friedman, 54 Misc. 254; 104 N. Y. S. 
363. (Question based on that case.) Lester v. Snyder, 12 Colo. A. 351. 


7. Question: The defendant, Mr. B, owned an automobile which was used by 
Mr. and Mrs. B for social and recreational purposes. While Mr. B was on a trip to 
a distant state, Mrs. B, driving the car at excessive speed on a slippery street, struck 
the plaintiff, P, who sues both Mr. and Mrs. B. A statute in the state says: “A 
husband shall not be liable for the torts of his wife committed during coverture, 
without his presence, and in which he in no manner participated.”’ What is the 
liability of Mr. B and of Mrs. B? —12 minutes. 


Answer: Though there is a divergence of judicial opinion, the majority 
of the states and some federal courts accept the “family purpose doctrine,’’ on the 
theory that the member of a family who is permitted by the head of the family to 
use the car furnished by the latter is the representative of the head of the family 
in carrying out his purposes in furnishing the car for whose negligence in the oper- 
ation thereof the head of the family is responsible. 


The statute will not be construed to apply to torts committed by the wife 
under the husband’s express or implied agency or authority. Marie Plasch v. H. 
H. Fass and wife, 144 Minn. 44, 174 NW 438; Hutchins v. Haffner, 63 Colo. 365, 
167 P. 966, L. R. A. 1918, A 1008. 


20. Question: A is employed by P to sell or exchange Blackacre which be- 
longs to P, for which A is to receive 10% as his commission. L offers A $500 to 
get him a piece of property and A sells Blackacre to L for $5,000, which price P 
agrees to accept, neither P nor L knowing that A is acting for the other party. 
(1) A sues P and L for his commissions. Should he recover? (2) Assume in the 
above case that instead of offering A 10% commission, P had told A he could have 
all he could get over $4,500, for himself in lieu of commission, and that A tells L 
of the situation and is promised $500 by L. How much if any can A collect from 
P and L? —12 minutes. 
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Answer: A cannot collect from either P or L in the first case. An 
agent is subject to a duty to his principal not to act on behalf of an adverse party 
in a transaction connected with his agency (Restatement). So a double agent 
forfeits his commission from both sides unless both sides have knowledge of his 
double capacity and assent to it. In the second case A can recover $500 from both 
P and L because the agent’s duty is only to disclose to each principal any facts of 
which he knows which would reasonably affect the judgment of each in permitting 
such dual agency. Here P has offered A all he can get over a certain price and the 
fact that A gets another commission as well is immaterial to P who gets his stated 
price. Gordon v. Beck, 239 P. 309, 14 Cal. Law R. 239; Glenn v. Rice, 174 Cal. 269, 
162 P. 1020. Restatement Sec. 613. 


1. Question: A teamster X employed by a flour merchant Y to deliver goods 
started with a wagon-load for different customers. On the way to the first customer’s 
store he stopped in front of the house of A to speak to an acquaintance of his and 
while standing the horse ate some valuable seedling trees belonging to A. X then 
finding the load too heavy left bags on the sidewalk by the curbing, his object being 
to lighten his load so as to finish sooner to get time to attend to business of his 
own. About dusk B, walking on the sidewalk, stumbled on them and was injured. 
X then took a short cut to the next customer’s store, which was expressly forbidden 
by his employer, and while on the short-cut road negligently injured C. As it was 
getting late, X went two blocks in the opposite direction from the store of his next 
customer to tell his wife he would not be home for dinner, and on the way swerved 
from the road, breaking a fence belonging to D. 

What are the rights of A, B, C and D against the flour merchant Y? 
—15 to 20 minutes. 


Answer: Generally speaking, the principal is liable for the agent’s act 


performed in the scope of his employment under the doctrine of respondeat superior. 


A can recover. The fact that the servant combines his own business with 
that of his employer does not relieve the employer of liability for the acts of the 
agent. The test is whether he is really engaged on the principal’s business or on his 
own. Patton v. Rea, 2 Com. B. (NS) 606. 


B can recover from Y as the bags were removed to expedite delivery. 
X’s object was not to make this his own business. He was still acting for Y. 
Phenlon v. Stiles, 43 Conn. 436; Mechem Sec. 1891. 


C can recover. The fact that Y had forbidden the act is not conclusive 
if it be an act which would otherwise be in the scope of his employer. Phil. & Read- 
ing R. R. v. Derby, 55 U. S. 468, 14 L. Ed. 502; Mechem Sec. 1892. 


D can recover. This was a mere detour, not a departure from Y’s busi- 
ness. The main purpose or end was still the performance of his master’s business. 
Ritchie v. Waller, 63 Conn. 155, 27 L.R.A. 161. Mechem, Sec. 1892, 3, 5. 


Judge Cardozo has applied to such cases the so-called “dominant purpose”’ 
rule to the effect that the principal is liable only if the dominant purpose of the 
agent, at the time of the act, was the service of the principal. 


43. Question: Prince sues Tappin, alleging a contract for the sale of his 
house. As evidence of the contract he introduces the following correspondence after 
proving the genuineness of the signatures and the sending and receipt of each 
exhibit: 
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EXHIBIT A “New York City, July 1, 1932. 
“My dear Tappin: 
I understand that you are in the market for a house. You know the 
Prince place out on East 122d. I have been authorized to sell that place for 
$40,000. Iam enclosing a letter from Mr. Prince to me relating the terms, ete. I 
would advise you to snap this up before somebody else takes it. 
Yours sincerely, 
Arthur” 


With this communication it was proved the following letter was enclosed: 


EXHIBIT B “Chicago, Ill., June 25, 1932. 
“Dear Mr. Arthur: ; 

I am very anxious to sell my house. As you rented it for me last summer, 
you know all about it. I want $40,000 cash for it. Please get busy on this right 
away and sell it for me if you can. Yours sincerely, 

Prince”’ 


EXHIBIT C “July 5, 1932. 
“Dear Mr. Arthur: 
I accept your offer of the Prince house and agree to pay $500 quarterly, 
beginning August first. 
Yours sincerely, 
Tappin.”’ 


EXHIBIT D—July 13, 1932—Telegram Prince to Tappin: 
“Arthur has just telephoned me the contents of your letter of July fifth 
Stop Arthur had no right to sell you my house on time but I am hard pushed now 
and will let it go. Prince.”’ 


EXHIBIT E—July 13, 1932—Telegram Tappin to Prince: 
“Tam glad Arthur had no right to sell can’t take it now. 
Tappin”’ 


Has a contract been proved on which Prince can recover from Tappin? 
—15 to 20 minutes. 


Answer: Yes, the ratification remedies the defect of lack of authority 
completely and no further assent by the other party is necessary. McClintock v. 
South Penn Oil Co., 23 Atl. 211, 146 Pa. 144, 25 Am. Law Rev. 711. 


23. Question: Two actions for personal injuries tried together: 

(1) For injuries received by plaintiff when manager of defendant’s 
store, sitting in the store doorway during lunch hour, threw a dead rat at the 
plaintiff’s feet as she passed in front of the store. She became frightened, stumbled 
and fell, injuring her knee. 


(2) Cause of action for injuries received as a result of discovering 
a dead rat in a package delivered to her by defendant’s delivery boy, in response to 
an order telephoned to defendant’s store for a loaf of bread. Defendant demurred 
to. both declarations and was overruled. 


Evidence introduced showed that the manager of the store retrieved the 
rat after throwing it at the plaintiff and that he wrapped it up in a package which 
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he put into the hands of the delivery boy with instructions to advise the plaintiff 
to check over this and other packages to be sure all was as ordered; that immediately 
after the incident, when taken to task by plaintiff’s husband, the manager said, 
“I am sorry, Mr. R, I made a mistake. I sent your wife the wrong package. That 
was meant for someone else as a joke.’’ There was no objection made to the admis- 
sion of this evidence. There was also evidence of actual injury in both cases. De- 
fendant moved for a directed verdict, which was refused, and jury found for plaintiff 
in both cases. Defendant appeals. What result? —20 minutes. 


Answer: Demurrer to first cause of action should have been sustained. 
The act was deliberately done by the manager purely out of a spirit of mischief to 
frighten plaintiff. Even if he had done it during his employment, that would not 
render defendant liable for the injury, and as it was done during lunch hour on his 
own time, the case is clear and the demurrer should have been sustained. Evers v. 
Krouse, 70 N. J. L. 653, 66 L.R.A. 592. 


In the second cause of action, the declaration was sufficient against a 
demurrer. On the evidence the jury might have found the defendant’s manager, in 
performance of his duty while acting within the scope of his authority, had care- 
lessly and negligently performed his duty in substituting by mistake the dead rat 
for bread, from the sight of which plaintiff, on opening the package was injured. 
Gt. A. & P. Tea Co. v. Roch, 153 Atl. 22; 79 U. of Pa. L. Rev. 987. 


27. Question: In November, 1930, P and A made a written agreement where- 
by P appointed A exclusive agent in California for P’s new financial service. A 
agreed to spend $5,000 in advertising the service. A was authorized to accept 
subscriptions in P’s name, receive payment therefor and retain $50 from each 
subscription as a commission. The agreement was for a period of five years but was 
subject to termination by either party at any time after A should have received 


$7,500 in commissions. 


The parties proceeded under this agreement. A spent $5,000 in adver- 
tising the service. In November, 1931, A loaned P $1,000, receiving P’s promissory 
note in this amount together with a letter signed by P declaring that he (P) ir- 
revocably appointed A his agent to collect and retain the amounts due upon certain 
described subscriptions which A had procured until P’s note should be paid. On 
Dec. 20, 1931, P notified A that he elected to terminate his agreements of Nov. 
1930, and Nov., 1931, as of Jan. 1, 1932. A at this time had collected $100 which 
he had applied on P’s promissory note and had earned and received $5,000 in com- 
missions. A therefore notified P that he would not consent to the termination of 
the agreements and would continue to represent P in California. P, however, ap- 
pointed B his exclusive agent in California. No public announcement of P’s action 
was made. In Jan., 1932, A, who had continued to solicit subscriptions, obtained 
50 subscriptions, which he accepted in P’s name. P has refused to honor these 
subscriptions. (1) Advise A as to the status of the January, 1932, subscriptions 
and any future subscriptions he may obtain and (2) advise A as to his right to make 
and retain collections upon the subscription contracts described in the letter of 
Nov., 1931. —20 minutes. 


Answer: As between P and third persons subscribing through A, relying 
on A’s apparent agency, they may enforce them against P if they had no notice of A’s 
discharge, and relied on A’s apparent previous authority. But A cannot retain com- 
missions on these because he was actually though wrongfully discharged. He could 
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not recover on quantum meruit because he is merely inter-meddling. This is be- 
cause, subject to an exception to be mentioned, a principal has absolute power to re- 
voke an agency at any time at his mere option, either with or without reason, and 
thereby terminate the agency (Willcox v. Sewing Machine Co., 141 U. S. 627). 
This power is not affected by the fact that there was an express or implied contract 
between the agent and principal that such agency is irrevocable, or that the em- 
ployment shall continue for a specified time, or by the fact that the authority was 
conferred for a consideration, or that the agent has incurred expense in or about 
the business of the agency, or by the fact that the agent is to get commissions. But 
as between principal and the agent, the agent has a right of action for damages for 
breach of contract. Eunice v. Walker, 86 Ill. 142. 


(2) An exception to the rule above is where a power is given to an agent 
to collect a debt as a security for the purpose of reimbursing the agent, and this 
rule is especially true where the power expressly stipulates that it is irrevocable. 
So A can make and retain collections upon the subscription contracts described in the 
letter of Nov. 1931. Miller v. Home Ins. Co., 71 N.J.L. 175; 58 A. 98;) Stephens v. 
Sessa, 50 App. Div. 547; 64 NYS 28. 


29. Question: Allen, employed in Smith’s garage, was accustomed to go for 
lunch to his home seven blocks south and one block west of the garage. On the day 
in question Allen’s car was not available and there being much work to do, Smith 
told him to take the truck used in the garage business and get back as soon as 
possible. After lunch Allen drove in the truck to a jewelry store twenty-two blocks 
north and four blocks west of the garage to get a watch which he had left for 
repairs. Returning in the direction of the garage ten blocks north thereof he 
negligently collided with a car in which his fifteen-year old son was riding on the 
way to school. Allen, as natural guardian and next friend, seeks recovery from 
Smith in behalf of his son. Smith defends on the ground that the son was a de- 
pendent minor and could not have sued Allen and that if the son is successful in the 
suit brought for him by his guardian, Smith could get the money back by suing 
Allen and Allen’s family wealth would remain the same and the result would be a 
multiplicity of suits. As his second defense, he sets up that Allen was not acting 
within the scope of his authority. What result? —25 minutes. 


Answer: The first defense is bad; the second is probably good. The 
actions by Allen against Smith and by Smith against Allen are separate and dis- 
tinct and the action of the child will not be defeated by such reasoning, although 
one court has made a similar holding where a wife instead of a child was involved. 
Chase v. New Haven Waste Material Corp., 150 A. 107 (Conn.) 


Some courts have held the principal is liable when his agent injures a 
third person on the way back to resume his duties after temporarily abandoning 
his employment for his own convenience. Since Allen was given the truck so he 
could return to work more quickly, it was given him to expedite his employer's 
business. Such a holding could be justified, but here the agent was to perform no 
service for his principal during the time he was out with the truck. He could 
drive where he wished but at his own risk. A baillor is not liable for the negligence 
of his baillee with baillor’s car while pursuing his own ends in his own way. Also, 
the family purpose doctrine cannot be extended to other relationships, so defendant 
is not liable. Under the ‘‘dominant purpose’’ test the agent was at the moment 
serving himself and not his principal primarily. Ebers v. Whitmore et al. 241 N. W. 
126 (Neb.) (Question adapted from these two cases.) 
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48. Question: Pickens employed Arthur as chauffeur, paying him by the 
month. Pickens rented the automobile to Palmer, receiving a specified sum for the 
use of his car and chauffeur for a week. Palmer merely called Arthur when he 
wished to go to the golf club and called him again when he wished to return. On 
one trip Arthur exceeded the speed limit, and while doing so ran into Talbot on 
a bicycle. In spite of this Palmer liked the skillful way Arthur handled the car 
and said, “I will give you ten dollars more a month than Pickens gives you if you 
will drive for me all the time. Tell Pickens I’ll pay you and give him $15 a month 
for the use of his car.’’ Arthur accepted, and as he hurried to tell Pickens he had 
another accident, hitting Thomas, while driving at an excessive rate of speed. 
Pickens accepted the proposition, and on the way out of Picken’s driveway Arthur 
negligently smashed the car. Thomas and Talbot sue Palmer for their injuries and 
Pickens sues him for damages to his car on the last occasion when it was smashed 
by Arthur. Should all or any of them recover? —25 minutes. 


Answer: Thomas and Pickens should recover, but Talbot should not. 
When Talbot was hurt Arthur was the servant of Pickens and was not under the 
control of Palmer except that he could indicate the destination. A was paid by 
Pickens who had the power of discharging him. Shepard v. Jacobs, 204 Mass. 110. 

When Thomas was hurt Arthur was the servant of Palmer as he had 
accepted the position, and it is immaterial whether Pickens consented or not, as 
far as the relationship goes, although Pickens might have a claim for damages for 
breach of the contract of employment if Arthur was under contract. It is also 
immaterial that Arthur was driving Picken’s car, as he was driving it for Palmer 
and not for Pickens. When there has been an offer and acceptance of the agency 
relation, it exists from that moment. In re Carpenter, 125 Fed. 831. 

Pickens can recover for damages to his car, because what one does by an 
agent one is liable for as if done by oneself. By general rules of bailments, one is 
liable for negligently damaging the thing in one’s possession, belonging to another. 
Oshkosh Nat. Bk. v. Munger, 95 Fed. 87; Lovejoy v. Murray, 3 Wall 1, 18 L. Ed. 129. 





Recent Bar Examination Results 


Indiana Kentucky Massachusetts 
Total Taking Examination 54 135 697 
Number Passing 13 or 24% 56 or 41% 220 or 32 % 
Number of First Timers .-... 30 98 509 
Number Passing 11 or 37 % 44 or 45% 188 or 37 % 
Number of Repeaters 24 37 188 
Number Passing Zor 8% 12 or 32% 32 or 17% 


Nebraska New Hampshire Rhode Island 
Total Taking Examination 19 31 35 
Number Passing 11 or 58 % 13 or 42 % 18 or 51% 
Number of First Timers.... 16 27 13 
Number Passing 9 or 56% 11 or 41% 9 or 69 % 
Number of Repeaters 3 4 22 
Number Passing 2 or 67 % 2 or 50% 9 or 41% 
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News from the Boards 


In a number of states the method of testing the equivalent of two 
years of college or of a high school education is not entirely satisfactory. 
The following rule adopted by the WEST VIRGINIA Board is of interest 
for its simplicity, its conciseness and because of the fact that it provides 
one common, unvarying standard for the testing of “an equivalent educa- 
tion’: 

“Where it is doubtful whether any applicant possesses the 
equivalent of at least two years of study in a college, the secretary 

of this Board shall arrange with the Registrar of West Virginia 

University to examine the applicant at a time and place to be 

fixed by such examiner, and shall notify the applicant thereof in 

writing. No such applicant shall be permitted to take the exam- 
ination held by the Board until the Board has received the cer- 
tificate of said examiner that it appears from such examination 
that the applicant possesses the equivalent of at least two years 
of study in a college, unless in special cases for special reasons 
the Board shall otherwise order.” 





Bar Examination Special Committee Appointed 


“President Robert Guinther of Akron has appointed Murray Season- 
good of Cincinnati, Walter L. Flory of Cleveland, and Clarence D. Laylin 


of Columbus as a special committee to consider and confer with the 
Supreme Court of Ohio on the possibility of appointing an advisory 
committee to work in conjunction with the Board of Bar Examiners in 
order that the present inequality in grading examinations be abolished. 

“At the last annual meeting of the Association in July, 1932, the 
Committee on Legal Education in its report recommended that an ad- 
visory committee, formed of men trained in legal education, preferably 
the deans of local law schools and several lawyers, be appointed by the 
court. The function of this advisory committee will be to (a) determine 
the scale for grading of applicants for admission to the bar; (b) read 
and approve questions submitted by bar examiners for use in the exam- 
inations; (c) adopt such devices as commend themselves for standardizing 
examinations and correcting against personal variation of the examiners; 
and (d) making a summary and report upon each examination, with a 
ranking of the applicants and a recommendation as to which ones should 
be admitted to the bar. 

“The special committee of three above-named, appointed by President 
Guinther, will confer with the Supreme Court upon the advisability of ap- 
pointing an advisory committee to cooperate with the bar examiners on 
the subjects outlined above.”—Ohio Bar Association Report, Dec. 5, 1932. 
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